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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

CASE NO. 8:20-cv-00325-MSS-AEP

SECURITIES & EXCHANGE COMMISSION
Plaintiff,
V.

BRIAN DAVISON;
BARRY M. RYBICKI;
EQUIALT LLC;
EQUIALT FUND, LLC;
EQUIALT FUND II, LLC;
EQUIALT FUND III, LLC;
EA SIP, LLC;

Defendants, and

128 E. DAVIS BLVD, LLC;

310 78TH AVE, LLC;

551 3D AVE S, LLC;

604 WEST AZEELE, LLC;

2101 W. CYPRESS, LLC;

2112 W. KENNEDY BLVD, LLC;
5123 E. BROADWAY AVE, LLC;
BLUE WATERS TI, LLC;

BNAZ, LLC;

BR SUPPORT SERVICES, LLC;
BUNGALOWS TI, LLC;

CAPRI HAVEN, LLC;

EANY, LLC;

EQUIALT 519 3RD AVE S., LLC;
MCDONALD REVOCABLE LIVING TRUST;
SILVER SANDS TI, LLC;

TB OLDEST HOUSE EST. 1842, LLC;

Relief Defendants.
/

LIMITED OPPOSITION IN RESPONSE TO RECEIVER’S MOTION TO
APPROVE SALE OF PERSONAL PROPERTY (LUXURY VEHICLES)
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FERRARI FINANCIAL SERVICES, INC. (“Ferrari Financial”) files this limited
objection (the “Limited Objection™) to the Receiver’s Motion to Approve Sale of Personal
Property (Luxury Vehicles) [Doc. 109] (the “Sale Motion”)!, filed by Burton W. Wiand, as
receiver over the assets of the corporate and relief defendants (the “Receiver”) requesting the
Court to approve the sale of certain luxury automobiles, free and clear of any and all liens,
encumbrances, and claims. While Ferrari Financial does not object to the Sale Motion as a
general matter, it seeks clarity relative to its rights which are implicated by the sale. In support
of the Limited Objection, Ferrari Financial respectfully states as follows:

BACKGROUND

The Securities and Exchange Commission (“SEC”) alleges that Brian Davison and Barry
Rybicki used various Equi Alt Funds, Equi Alt LLC, and related Receivership Entities (“EquiAlt™) to
perpetrate a massive real estate Ponzi scheme that raised more than $170 million from over 1,100 victim
investors across the country. At the request of the SEC, on February 14, 2020, the Court entered a
temporary restraining order and asset freeze (“TRO”) and an order appointing Mr. Wiand as Receiver
over EquiAlt (“Order Appointing Receiver” and, collectively with the TRO, the “Orders”). (Docs. 10
& 11). In carrying out the Orders, the Receiver took possession of several high-end, luxury vehicles
which are the subject of the Sale Motion.

LIMITED OBJECTION

In his Sale Motion, the Receiver requests the Court approve the sale or release of the following
Ferraris (collectively, “the Ferraris™), four (4) of which are encumbered by duly perfected liens in favor

of Ferrari Financial.

! Notably, the Receiver did not confer with counsel for Ferrari Financial. Sale Motion at 9. Moreover,
Ferrari Financial was not served with the Sale Motion despite being a party-in-interest known to the
Receiver’s counsel. The Receiver provided a copy at undersigned counsel’s request at which time the
parties began discussing an amended order to provide clarity relative to the Ferrari Financial liens in any
order approving the Sale Motion.

2-
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No. Vehicle Lien Amount Sales Price [Pending Purchaser
1 2009 430 Scuderi 16M (VIN: $0.00 $200,000.00 [Miller Motorcars
" |ZFFKW66A490169155)
" 2015 “F12 Berlinetta” (VIN: $126,637.63 $165,000.00 [Miller Motorcars
" |ZFF74UFA3F0208703)
3. 2015 “458 Speciale” (VIN: $181,759.63 $272,300.00 [ZWECK
ZFF75VFA3F0212818) (the
4. 2019 488 Spider $238,198.57 $200,000.00 Return to Ferrari
(VIN: ZFFS80AMAXK0238910) Financial Services
5. 2018 GTC4 Lusso $258,750.79 $190,000.00 |Return to Ferrari
(VIN: ZFF82WNA0J0234336) Financial Services

While Ferrari Financial and the Receiver have worked cooperatively to move forward
with the sale and surrender of all the vehicles, including agreement as to a form order approving
the Sale Motion, attached hereto as Exhibit A, the parties have not been able to reach a
consensus relative to the payment of reasonable attorney’s fees that Ferrari seeks in satisfaction
of its security liens.

The 458 Speciale is the subject of a Retail Installment Sale Contract (“Installment
Contract”), whereby Ferrari loaned the funds in connection with the vehicle purchase. A copy
of the Installment Contract is attached as Exhibit B. As a result of the commencement of these
proceedings, no payments have been made to Ferrari Financial since February 2020, therefore
the loan is in default. See Exhibit B at § 3b. Moreover, the Installment Contract states in
relevant part:

If we hire an attorney who is not our salaried employee to collect what you owe,

you will pay the attorney’s reasonable fees and court costs, as the law allows. The

maximum attorney’s fees you will pay will be 15% of the amount due and

payable under this contract.

Installment Contract § 3c.

The F12 Berlinetta is the subject of an Amended and Restated Line of Credit and

Security Agreement (“Security Agreement’), whereby Ferrari provided a credit facility secured

3.
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by the vehicle. A copy of the Security Agreement is attached as Exhibit C. As a result of the
commencement of these proceedings, no payments have been made to Ferrari Financial since
February 2020, therefore an event of default has occurred under the Security Agreement. See
Exhibit C at 7. Moreover, the Security Agreement states in relevant part:

The Borrower agrees to pay to FFS all costs and expenses incurred or paid by FFS

in connection with the establishment and maintenance of the loan account and the

collection of the Loans and any other amounts due under this Agreement as the

enforcement of rights to any security therefore, including, without limitation,

reasonable attorneys’ fees and court costs ... Borrower agrees to waive the right

to contest the reasonableness of costs and expenses incurred by FFS in any action

or proceeding resulting from Borrower’s default under this Agreement.

Security Agreement p. 8.

Thus, pursuant to the terms of the Installment Contract and the Security Agreement,
borrowers thereto are obligated to pay Ferrari Financial’s reasonable attorneys' fees and court
costs. Ferrari Financial has retained the undersigned attorneys and has agreed to pay them a
reasonable fee for their services rendered in connection with the Receiver’s request for
information relative to the four vehicles, working with the Receiver’s counsel to expeditiously
sell or surrender the vehicles, drafting the proposed order on the Sale Motion and preparing this
Limited Objection on Ferrari Financial’s behalf.?

Accordingly, Ferrari Financial requests the proposed order include the following
italicized language at paragraph 3:

Upon the completion of the sale of the vehicles identified in paragraph 2 to the
specified purchasers, the Receiver shall by certified check or wire satisfy the liens of
FFS on vehicles as identified below, and FFS shall simultaneously execute and
delivery release of liens to the Receiver.

e 2009 430 Scuderi 16M (VIN: ZFFKW66A490169155); No lien.

e 2015 F12 Berlinetta (VIN: ZFF74UFA3F0208703); Lien payoff amount of
$126,637.63 good through 6/4/2020 and an additional $19.47 daily if payment

Prior to the filing of this Limited Objection, undersigned counsel advised the Receiver that the attorneys’
fees applicable to each loan is approximately $1700.00.

4-
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is received after 6/4/2020 plus reasonable attorneys’ fees and costs relative to
the loan;

e 2015 458 Speciale (VIN: ZFF75VFA3F0212818); Lien payoff amount of
$181,759.63 good through 6/12/2020 and an additional $19.51 daily if
payment is received after 6/12/2020 plus reasonable attorneys’ fees and costs
relative to the loan.

The inclusion of the above language in the proposed order approving the Sale Motion (the
“Proposed Language”) resolves this Limited Objection.

CONCLUSION

Ferrari Financial respectfully moves the Court for entry of an order in substantially the
form of the proposed order attached as Exhibit A to sell the vehicles, free and clear of all claims,
liens, and encumbrances by Ferrari Financial. Ferrari Financial files this Limited Objection to

reserve and preserve its rights with the respect to the Proposed Language.

WHEREFORE, FERRARI FINANCIAL SERVICES, INC. respectfully requests that the
Court condition approval of the Sale Motion on the inclusion of the Proposed Language in the proposed
order attached as Exhibit A.

Dated: June 26, 2020.
SAUL EWING ARNSTEIN & LEHR LLP

/s/ Carmen Contreras-Martinez

Carmen Contreras-Martinez

Florida Bar No. 93475

701 Brickell Avenue, Suite 1700

Miami, Florida 33131

Telephone No.: 305-428-4500

Facsimile No.: 305-374-4744

Email: Carmen.Contreras-Martinez@saul.com

Counsel for Ferrari Financial Services, Inc.

37097061.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 26, 2020 a true and correct copy of the foregoing
was served by automatic email generated by the CM/ECF System to all parties listed to receive

email notice in this case.

By:_ /s/ Carmen Contreras-Martinez
Carmen Contreras-Martinez

37097061.1
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EXHIBIT A
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE CASE NO. 8:20-CV-325-T-35AEP
COMMISSION,

Plaintiff,
V.

BRIAN DAVISON;
BARRY M. RYBICKI;
EQUIALT LLC;
EQUIALT FUND, LLC;
EQUIALT FUND II, LLC;
EQUIALT FUND III, LLC;
EA SIP, LLC;

Defendants, and

128 E. DAVIS BLVD, LLC;
310 78TH AVE, LLC;

551 3D AVE S, LLC;

604 WEST AZEELE, LLC;

2101 W. CYPRESS, LLC;

2112 W. KENNEDY BLVD, LLC;

5123 E. BROADWAY AVE, LLC;

BLUE WATERS TI, LLC;

BNAZ, LLC;

BR SUPPORT SERVICES, LLC;
BUNGALOWS TI, LLC;

CAPRI HAVEN, LLC;

EANY, LLC;

EQUIALT 519 3RD AVE S., LLC;
MCDONALD REVOCABLE LIVING TRUST;
SILVER SANDS TI, LLC;

TB OLDEST HOUSE EST. 1842, LLC;

Relief Defendants.
/

ORDER APPROVING SALE OF VEHICLES

Before the Court is the Receiver's Motion to Approve Sale of Personal Property (Luxury

Vehicles) (the "Motion") (Doc. ). Upon due consideration of the Receiver's powers as set
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forth in the Order Granting Plaintiff’s Emergency Ex Parte Motion for Appointment of Receiver
and Memorandum of Law (Doc. 11), it is ORDERED AND ADJUDGED that the Motion is:
GRANTED.

The Court finds that the proposed procedures for the sale of the vehicles reflected in the
Motion are in the best interest of the Receivership Estate for the reasons detailed in the Motion.
The Court also finds that, to the extent 28 U.S.C. §§ 2001 and 2004 apply to the sale of the
vehicles reflected in the Motion, the Motion includes sufficient grounds for waiving the
requirements of 28 U.S.C. § 2001(b) for any additional independent appraisals, notice and
hearing, and publication of the terms of the sale under the discretion afforded this Court by 28
U.S.C. § 2004.

The Receiver is hereby authorized to surrender to Ferrari Financial Services Inc. (“FFS”)
or sell the vehicles identified in the Motion as follows:

1. The Receiver upon receipt of this Order shall surrender to FFS the following vehicles:

e 2019 488 Spider (VIN: ZFFS0AMAXK0238910);

e 2018 GTC4 Lusso (VIN: ZFF82WNA0J0234336).
The vehicles described in paragraph 1 upon delivery to FFS shall be free from all
claims, including storage fees.

2. The Receiver upon receipt of this Order is authorized to sell the following vehicles

for the amounts specified and to the purchasers identified in the Motion and below:
e 2009 430 Scuderi 16M (VIN: ZFFKW66A490169155) to purchaser Miller
Motors for $200,000.00;
e 2015 F12 Berlinetta (VIN: ZFF74UFA3F0208703) to purchaser Miller

Motors for $165,000.00;
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o 2015 458 Speciale (VIN: ZFF75VFA3F0212818) to purchaser VAS
Operations, LLC dba ZWECK for $272,300.00.

3. Upon the completion of the sale of the vehicles identified in paragraph 2 to the
specified purchasers, the Receiver shall by certified check or wire satisfy the liens of
FFS on vehicles as identified below, and FFS shall simultaneously execute and
delivery release of liens to the Receiver.

e 2009 430 Scuderi 16M (VIN: ZFFKW66A490169155); No lien.

e 2015 F12 Berlinetta (VIN: ZFF74UFA3F0208703); Lien payoff amount of
$126,637.63 good through 6/4/2020 and an additional $19.47 daily if payment
is received after 6/4/2020;

e 2015 458 Speciale (VIN: ZFF75VFA3F0212818); Lien payoff amount of
$181,759.63 good through 6/12/2020 and an additional $19.51 daily if
payment is received after 6/12/2020.

4. The vehicles described in paragraph 2 above shall be released to the purchasers
described in paragraph 2 above upon completion of the sale without further delay.

5. The Florida Department of Motor Vehicles or applicable State of Florida vehicle
regulatory agency shall issue title to the purchasers described in paragraph 2 free and
clear of any and all claims, liens, and encumbrances.

DONE and ORDERED in Chambers in Tampa, Florida this day of

, 2020

UNITED STATES DISTRICT JUDGE

COPIES FURNISHED TO:
Counsel of Record
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EXHIBIT B
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RETAIL INSTALLMENT CONTRACT

DEAL 2146 FOR INTERNAL.USE ONLY
3 FLORIDA 033 002 37 2

Date: 06/28/2017 Number

Buyer(s) Name(s) and Address(es): Seller Name and Address:

BRIAN DAVISON FERRARI OF TAMPA BAY

128 BISCAYNE AVE 2420 TAMPA ROAD

TAMPA FL 33606-2510 PALM HARBOR, FL 34683

Month of Birth: OCTOBER Month of Birth:

This is an agreement for the installment purchase by you of the motor vehicle described below. As used in this Contract, the words “you” and “your” mean the Buyer or Buyers
who sign below. The words “‘we”, “us” and-“our” refer to the Seller whose name and address appear above and to anyone to whom this Contract is assigned or who succeeds
to the interests of the Seller. By signing below, you agree to all of the terms of this Contract.

PROMISE TO PAY. You promise to pe}zqy to us the Amount Financed and a Finance Charge computed daily on the unpaid balance of the Amount Financed outstanding from
time to time at the Annual Percentage Rate set forth below. You agree to make payments according to the Payment Schedule set forth below. You agree to send your payments
to the address on our invoice or as otherwise directed by us.

PURCHASE AND DELIVERY RECEIPT. You have today purchased and received in satisfactory condition the vehicle described below. You had a choice of paying either the
cash price or the Total Sale Price and chose to pay the Total Sale Price.

VEHICLE DESCRIPTION. The motor vehicle which you are purchasing is a:

New or Used Year Make Model Color Vehicle Identification Number
USED 2015 FERRARI 458 SPECIALE | WHITE ZFF75VFA3F0212818

The vehicle will be used primarily for personal, family or household purposes. However, if the following box is checked, the vehicle will be used primarily for business or
commercial purposes: KX

GARAGING ADDRESS (if different from your address(es) above): N/A

FEDERAL TRUTH-IN-LENDING DISCLOSURES

ANNUAL FINANCE Amount Total of Payments Total Sale Price
PERCENTAGE CHARGE Financed _ The amount you will The total cost of your purchase
RATE The dollar amount the The amount of credit | have paid after you on credit, including your down
The cost of your credit | credit will cost you. provided to you or have made all aymentof  $.208811.98
as a yearly rate. on your behalf. payments as scheduled. pay LS LR
3.99 o, $_ 37464.14 ¢ _204069.77 $ _241533.91 ¢ _450345.89
Your payment schedule for the contracttermof _____ months will be.
Number of Payments Amount of Payments When Payments Are Due
59 1195.49 Monthly, beginning  07/28/2017
1 171000.00 DUE ON: 06/28/2022

Late Charge. If a payment is not paid in full within 10 days after it is due, you will pay a late charge of 5% of the unpaid installment.
Prepayment. If you pay off this Contract early, you will not have to pay a penalty.

Security Interest. You are ?ving us a security interest in the property being purchased.

Filing Fees. N/A (Complete only if fees are paid in cash.)

Additional Information. See the other side of this Contract for more information about nonpayment, default, any required repayment in full before the
scheduled date, prepayment penalties and security interest.

Required Physical Damage Insurance. You agree to have physical
damage insurance covering theft, loss or damage to the vehicle for the ITEMIZATION OF AMOUNT FINANCED

term of this Contract, including any extensions. You may obtain your

required insurance from any agent and company of your choice : :
acceptable to us. 1. Cash Price of Vehicle $ 397295.00

LIABILITY INSURANCE COVERAGE FOR | 2. Down Payment
B A e | e+ 0.3
INCLUDED. Trade-in Information

BALLOON PAYMENT. If this box is checked X, YOUR | YEAR MAKE ~ MODEL
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CONTRACT IS NOT PAYABLE IN INSTALLMENTS OF EQUAL J 7
AMOUNTS: AN INSTALLMENT OF §_171000.00 £01) | PERAART $"?§2; (T)GL; 3
(“BALLO T) WILL BE DUE ON b. Trade-in Allowance "
%/257%59 J (Note: Depending on c. Trade-in PayOff $ 1631 88 - 02
when you make your monthly payments, the final amount due | ~d- Net Allowance (2b - ”20) $ 8811.98
by you may not be equal to this Balloon Payment) See (if negative, enter “0")
paragraph 4 for information regarding your options when the €. TOT_AL DOWN PAYMENT (?.a +2d) $ 208811.98
balloon payment is due. 3. Unpaid Balance of Cash Price (1 - 2¢) $ 188483.02
® 4. Other Charges Including Amounts Paid on Your Behalf
By Initialing here, you acknowledge and understand that this s' E:i gfi‘ilin Foo 2 nﬂ )
Contract contains a Balloon Payment. You also acknowledge c.l License FeéQ $ 250.00 1y
that the amount of the balloon payment was mutually agreed d. Registration Fee $ N/A Pill;jliE:OOfﬁcials
upon by you and us based upon the conditions that existed at e. Documentary Stamp Tax $ 714.35
the time the contract was entered. At the time that the balloon f. Sales and Other Taxes $ 13627.40
becomes due, changes in market conditions could impact the g. Tlrg and Battery Fees $ N/A -
value of fhe\vehicle relative to the balloon payment. *h. Ea'd tgiozE?EQRI OF TAM;A 99500
or: - * We may be retaining a
Initials *i. Paidto: N/A portion of these amounts.
For: N/A $ N/A
*j. Paidto: N/A
For: N/A $ N/A
k. TOTAL OTHER CHARGES $ 15586.75
5. AMOUNT FINANCED (3 + 4k) ¢ 204069.77
SERVICE CONTRACT

Although you are not required to do so, you may choose to buy a Service Contract by initialing in the applicable area(s) below.
A Service Contract covers the repair of certain major mechanical breakdowns of the vehicle and related expenses. You will
refer to the Service Contract for details about coverage and duration.

Service Service
Contract Price $ N/A Contract Administrator_ N/A Term N/A Initials

The Annual Percentage Rate may be negotiable with the Seller. The Seller may assign this Contract and retain its
rights to receive a part of the Finance Charge.

NOTICE TO THE BUYER: Do not sign this Contract before you read it or if it contains any blank spaces. You are entitled to an exact copy of the
Contract you sign. Keep it to protect your legal rights.

ACCEPTANCE AND ASSIGNMENT. By signing below, the Seller accepts the terms YOU ACKNOWLEDGE RECEIVING A TRUE, CORRECT
and conditions of this Contract with the Buyer(s) identified above and assigns it to AND COMPLETELY FILLED IN COPY OF THIS CONTRACT

Ferrari Financial Services, Inc. (“FFS”) 250 Sylvan Avenue, Englewood Cliffs, New

Jersey 07632 or its assigns in accordance with the provisions of the Dealer Financial FROMTHE SELLER WHEN YOU SIGNED IT.

Services Agreement made between the Seller and FFS as the same may be
amended from time to time. ‘
FERRARI OF TAMPA BAY A L

Se% Buyer Signgturs/ BRIAN DAVISON

By Fe Buyer Signature

ey,

Tily/ \—" /

Other Owners: An Other Owner is a person whose name is on the title to the vehicle but does not have to pay the debt. The Other Owner knows that the
creditor has a security interest in the vehicle, grants a security interest in the vehicle, and agrees to all provisions of this Contract regarding the vehicle and
the Seller’s rights concerning the vehicle.

Other Owner Signs Here Address

Form No. FFS FL 4/07 CC669824 (2/16)

Original -- White  Dealer -- Canary  Customer -- Pink Filing -- Goldenrod
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EXHIBIT C
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