
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

 
TAMPA DIVISION 

 
 
SECURITIES AND EXCHANGE 
COMMISSION, 

 
Plaintiff, 

 
v. Case No: 8:20-cv-00325-T-35AEP 

 
BRIAN DAVISON, BARRY M. 
RYBICKI, EQUIALT LLC, EQUIALT 
FUND, LLC, EQUIALT FUND II, LLC, 
EQUIALT FUND III, LLC, EA SIP, LLC.  
128 E. DAVIS BLVD, LLC, 310 78TH 
AVE, LLC, 551 3D AVE S, LLC, 604 
WEST AZEELE, LLC, BLUE WATERS 
TI, LLC, 2101 W. CYPRESS, LLC, 2112 
W. KENNEDY BLVD, LLC, BNAZ, LLC, 
BR SUPPORT SERVICES, LLC, CAPRI 
HAVEN, LLC, EANY, LLC, 
BUNGALOWS TI, LLC, EQUIALT 519 
3RD AVE S., LLC, MCDONALD 
REVOCABLE LIVING TRUST, 5123 E. 
BROADWAY AVE, LLC, SILVER SANDS 
TI, LLC, TB OLDEST HOUSE EST. 1842, 
LLC, 

 
Defendants. 

_________________________________________/ 
 

NON-PARTY, BANK OF AMERICA, N.A.’S MOTION FOR RECONSIDERATION OF 
THE ORDER ON RECEIVER’S UNOPPOSED MOTION TO APPROVE SALE OF 

PERSONAL PROPERTY (HIGH-END VEHICLES) AND  
LIMITED OPPOSITION IN RESPONSE TO RECEIVER’S MOTION  

TO APPROVE SALE OF PERSONAL PROPERTY (HIGH-END VEHICLES) 
 

Non-party Bank of America, N.A. (“Bank of America” or the “Bank”), by and through its 

undersigned counsel, pursuant to Fed. R. Civ. P. 60(b), hereby moves for reconsideration of this 

Court’s Order [ECF 210] (the “November 2, 2020 Order”) on the Receiver’s Unopposed Motion to 

Approve Sale of Personal Property (High-End Vehicles) [ECF 208] (the “Sales Motion”), and hereby 
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files its limited response objecting to the Sales Motion, filed by Burton W. Wiand, as receiver over 

the assets of the corporate and relief defendants (the “Receiver”) which requests that this Court 

approve of the sale of certain luxury automobiles, free and clear of any and all liens, encumbrances, 

and claims. As grounds therefore, Bank of America states as follows:  

REQUEST FOR HEARING ON BANK OF AMERICA’S MOTION 
 
Pursuant to M. D. Fla. L. R. 3.01(j), Bank of America respectfully requests a fifteen-minute 

hearing for this Court to reconsider the November 2, 2020 Order on the Receiver’s Sales Motion.  

The November 2, 2020 Order authorizes the Receiver to engage in the marketing and sale of “certain 

high-end vehicles” and to “use the proceeds of the sales to satisfy any lien or relevant creditor’s 

claim.”  The “certain high-end vehicles” referenced in the November 2, 2020 Order include a 2020 

Bentley Convertible GTC V8 (VIN: SCBDG4ZG8LC075930) (the “Bentley” or the “Vehicle”).   

Bank of America has a superior lien interest in the Bentley by virtue of its financing agreement more 

fully described below; however, the November 2, 2020 Order does not provide any safeguards to 

protect the Bank’s interest in the Bentley. 

Importantly, the Bank was not notified of the Receiver’s intent to move this Court for the 

entry of an order authorizing the Receiver to sell the Bentley via an online auction.  Had the Receiver 

properly notified the Bank, the Receiver would have been reminded of the Bank’s concern in 

protecting its superior interest in the Bentley.  After the Receiver filed the Sales Motion, the 

undersigned contacted the Receiver in a good faith attempt to work out safeguards to ensure the 

protection of the Bank’s lien interest.  Specifically, the November 2, 2020 Order does not provide 

any assurances that the Bank will be paid first and that the Bentley will be returned to the Bank if the 

Receiver is unable to sell the Bentley for more than the amount of the Bank’s lien.   To date, the 

Receiver has not been willing to confirm that the Bentley will be sold in excess of the Bank’s 

outstanding lien interest even though the Receiver presented in the Sales Motion that the Bentley 
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“should” be sold for more than the outstanding amount of the lien. See [ECF 208] at pg. 3.  The 

Receiver is also unwilling to agree to payment of the Bank’s attorney’s fees which were incurred in 

its effort to collect the debt owed to Bank.  Accordingly, Bank of America respectfully requests that 

this Court entertain a fifteen-minute hearing to modify, or in the alternative, clarify the language of 

the November 2, 2020 Order which does not adequately protect Bank of America’s superior interest 

in the Bentley. 

STATEMENT OF FACTS 
 

On or about December 15, 2019, FL DAV LLC, an entity not subject to either this action or 

the Receivership in the instant matter, and Defendant, Brian Davison, (collectively, the “Buyers”) 

purchased a 2020 Bentley Continental GTC (the “Vehicle” or the “Bentley”) from Fields Motorcars 

Orlando.  A true and correct copy of the Retail Installment Sale Contract Simple Finance Charge 

(the “Financing Contract”) is attached hereto as Exhibit A.  The purchase price of the Bentley was 

$343,380.65. See Id.  The purchase of the Bentley was funded by trade of a 2017 Aston Martin Rapide 

S, for $115,000, along with $22,894.81 in cash for a total down payment of $137,894.81.  The Buyers 

received financing from Bank of America for the remaining balance of $182,737.88 owed on the 

Bentley. See Id.   

Subsequently, Defendant, Brian Davison (the “Defendant”) and non-party FL DAV LLC, 

defaulted on their first payment owed to the Bank in the amount of $2,853.00 on January 14, 2020.  

See Exhibit A. Since the execution of the Financing Contract, neither FL DAV LLC nor the 

Defendant have a made single payment to Bank of America on the Bentley.  As a result of the Buyers’ 

default, the current payoff figure of the Bentley (including principal, fees and interest) as of 

November 12, 2020 is $184,119.21 with interest accruing at a rate of $19.73 per day. A true and 

correct copy of the Declaration of Edward Arciniega in Support of Non-Party, Bank of America, 

N.A’s Motion for Reconsideration of Order on Receiver’s Unopposed Motion to Approve Sale of 
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Personal Property (High-End Vehicles) and Limited Opposition in Response to Receiver’s Motion 

to Approve Sale of Personal Property (High-End Vehicles) is attached hereto as Exhibit B. Under 

the terms of the Financing Contract, the Defendant and FL DAV LLC are required to pay attorney’s 

fees for collection efforts for the Vehicle due to non-payment. See page 3 of Exhibit A.  Bank of 

America has incurred attorney’s fees due to its collection efforts of its unpaid debt.  Specifically, 

Bank of America has incurred fees in connection with the Receiver taking possession of the Vehicle, 

along with having to file this motion and therefore Bank of America seeks leave to file Affidavits of 

its Attorney’s Fees reflecting the fees incurred in this matter.  

The Bank’s counsel communicated with the Receiver on numerous occasions in March and 

April regarding the Vehicle, before and after the Defendant turned the Vehicle over to the Receiver. 

During this time, the Bank’s counsel conveyed to the Receiver’s attorney the Bank’s concern about 

protecting its superior lien interest in the Bentley and its objection to anyone other than the Bank 

selling the Bentley.  The Receiver’s attorney expressed that she understood the Bank’s concerns. 

However, the Receiver subsequently filed the Sales Motion [ECF 208] on October 28, 2020, 

requesting the Court authorize the Receiver to sell the Bentley and represented to the Court that the 

parties to the action did not object to the relief sought.  While the parties to action may have not 

objected, the Receiver inadvertently failed to mention that interested non-party, Bank of America 

objected to the relief sought in the Sales Motion.  In an apparent error, the Receiver failed to reach 

out to Bank of America prior to seeking relief, and thus failed to mention to the Court the Bank’s 

objections to the Receiver’s moving to sell the Vehicle without proper assurances.   

After the Receiver filed the Sales Motion, the undersigned contacted the Receiver in a good 

faith attempt to work out safeguards to ensure the Bank’s lien interest was protected.  The November 

2, 2020 Order states “[t]he Receiver shall use the proceeds of the sales [of the vehicles] to satisfy any 

lien or relevant creditor’s claim.”  Despite the Receiver advising the Court in its Sales Motion that 
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the Bentley “should be sold for more” than the balance of the lien, the Receiver has been unwilling 

to confirm that safeguards will be put in place to ensure that the Bentley will not be sold unless the 

purchase price exceeds the payoff figure provided above, plus interest. Further, the November 2, 

2020 Order does not provide any assurances that the Bentley will be returned to the Bank if the 

Receiver is unable to sell the Bentley for more than the amount of the Bank’s lien.  See [ECF 208] at 

pg. 3.  The Receiver is also unwilling to agree to payment of the Bank’s attorney’s fees which have 

been incurred in its effort to collect the debt owed to Bank.   

MEMORANDUM OF LAW 

The Bank seeks reconsideration of the November 2, 2020 Order [ECF 210] under Fed. R. 

Civ. P. 60(b).  For reconsideration, the "[c]ourts have distilled three major grounds justifying 

reconsideration: (1) an intervening change in controlling law; (2) the availability of new evidence; 

and (3) the need to correct clear error or manifest injustice." Sussman v. Salem, Saxon & Nielsen, 

P.A., 153 F.R.D. 689, 694 (M.D. Fla. 1994).  “The district courts are necessarily afforded substantial 

discretion in ruling on motions for reconsideration.” Id. at 694. For example, in a Chapter 7 

bankruptcy proceeding in the Middle District, this Court has previously utilized such discretion to 

prevent manifest injustice where the Court found the bank’s response to a proof of claim was not 

taken into consideration in its order.  See Herendeen v. Regions Bank (In re Able Body Temporary 

Servs.), 2018 Bankr. LEXIS 2670, *11, 2018 WL 11206122 (Bankr. M.D. Fla. Sept. 4, 

2018).   Similarly, in APR Energy, LLC v. Fist Inv. Group Corp., 2015 U.S. Dist. LEXIS 20521, *49-

50 (M.D. Fla. Aug. 20, 2020), the Court vacated an order where there was a “manifest error of fact 

which must be corrected” in light of a misrepresentation to the court about the identity of parties 

concerning an anti-suit injunction.   

In the case at bar, the Court’s reconsideration of the November 2, 2020 Order is justified as 

there is need to correct a “clear error” made by the Receiver in its failure to notify the Bank of the 
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relief sought in the Sales Motion [ECF 208] and then failing to advise the Court of Bank of America’s 

objection to the relief sought in the Sales Motion.  Alternatively, if the conduct was intentional, which 

the Bank does not believe it was, it would be a manifest injustice on Bank of America for the Court 

to rely on intentionally misleading information. Specifically, the Court entered its November 2, 2020 

Order in reliance upon the Receiver’s assertion that this matter was not opposed.  On the contrary, 

the Receiver was aware that Bank of America, an interested party—with a lien interest of almost 

$200,000.00, opposed the proposed relief sought by the Receiver and had concerns that its superior 

interest would not be adequately protected.  This point was not placed in front of the Court for its 

consideration prior to entry of the Order.  To deny the entity with a superior interest in the Vehicle 

the opportunity to be heard prior to entry of a ruling would be a manifest injustice.   

As the Bank has a superior interest in the Vehicle, it also has standing to challenge the 

methods of the sale; therefore, it was incumbent upon the Receiver to notify the Bank of the its 

proposed relief in the Sales Motion.  In fact, courts have held that a secured creditor must challenge 

the means of the sale of property prior to the sale of said property:  

A secured creditor with knowledge of a Receiver's intent to sell specifically 
identified property cannot remain silent with that knowledge and not act 
upon it and then be heard to complain that the Receiver made the wrong 
decision. The secured creditor is entitled to prove the Receiver was wrong in 
selling certain property and recover damage for those items, but it avails the 
creditor nothing in these circumstances to contend the Receiver was grossly 
negligent for making that decision when the creditor had the opportunity and 
the right upon application to the Court to be heard and to restrain 
the Receiver if he was acting improperly. 

  
In re Schwen's, Inc., 19 B.R. 681, 694, 1981 Bankr. LEXIS 2876, *38-39 (Bankr. D. Minn. 1981).  

Here, as the Receiver did not provide the Bank notice of the relief sought in the Sales Motion, the 

Bank was denied the opportunity to challenge the relief sought prior to the entry of the November 2, 

2020 Order.     
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Put simply, the Court’s November 2, 2020 Order does not adequately the protect the Bank’s 

interest in the Vehicle.  The November 2, 2020 Order [ECF 210] only specifies that “[t]he receiver 

shall use the proceeds of the sales to satisfy any lien or relevant creditor’s claim.”  The November 2, 

2020 Order does not provide any assurances that the Bank’s prior lien will be paid in full.   

Specifically, if the Receiver is unable to guarantee a sale of the Vehicle for more than the Bank’s lien 

interest, the Vehicle should be returned to the Bank.  The Receiver alleges they are uniquely situated 

to sell the Vehicle because the Bank does not have an interest in selling the Bentley for more than 

Bank’s lien interest.  This argument lacks merit if the Receiver cannot at least sell the Vehicle for the 

full amount of the lien interest of the Bank and remains unwilling to commit to a reserve price.   

Case law holds that the Receiver shall only be entitled to proceeds in excess of the Bank’s 

contractual lien interest.  SEC v. Elliott, 1989 U.S. Dist. LEXIS 19096, *31, Fed. Sec. L. Rep. (CCH) 

P94,440 (S.D. Fla. April 29, 1989) (reversed in part on other grounds); See also SEC v. Elliott, 953 

F.2d 1560, 1576 (11th Cir. 1992).   (“The Receiver shall be authorized to repay secured creditors… 

to the extent of the amount of their approved claim, principal and interest due from funds generated 

from the net proceeds from the sale of their collateral in accord with terms of their agreements.”).  

Here, the Receiver’s interest can only be derived by selling the Vehicle for more than what the Bank 

is owed. Unless the Receiver sells the Vehicle for more than the amount owed, the Bank is the only 

entity with an interest in the Vehicle; therefore, the Bank is in the best position to determine the 

ultimate disposition of its collateral. 

Based on the foregoing, the Bank requests that the Court reconsider the November 2, 2020 

Order and either the vacate the November 2, 2020 Order or enter an amended order that specifically 

provides: (1) that the Receiver place a reserve on the Bentley of an amount no less than the Bank’s 

outstanding lien interest; or alternatively, turn over the Vehicle to Bank of America to be sold, and 

clarifies (2) that the Bank is to be paid in full, including the loan principal, fees, interest, and 
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attorney’s fees, as authorized by the Finance Contract.  It should be noted that the Bank is entitled to 

the full amount it would be owed under the Finance Contract even without a Receiver in place.  See 

e.g. Corcoran v. Transouth Fin. Corp. (In re Corcoran), 268 B.R. 882, 885 (Bankr. M.D. Fla. 2001) 

(citing to Florida Statute Chapter 520 in dismissing a debtor’s claim that the interest rate provided in 

the installment contract exceeded the legal limit). 

WHEREFORE, Bank of America respectfully requests this Honorable Court enter an Order, 

granting Bank of America’s Motion for Reconsideration: 

a. Directing the Receiver to turn over the Bentley to Bank of America if the Receiver is 

unable to sell the Bentley for at least the full amount of the Bank’s lien interest; 

b. Directing that the Bank shall be paid in full, including its loan principal balance, 

interest, fees, including reasonable attorney’s fees as authorized under its Finance Agreement with 

the Defendant and FL DAV LLC; 

c. And provide any other or further relief deemed just and proper by this Court. 

 

 

 

 

[THE REMANINING PORTION OF THIS PAGE WAS LEFT INTENTIONALLY BLANK] 
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LOCAL RULE 3.01(G) CERTIFICATION 

I HEREBY CERTIFY that Liebler, Gonzalez & Portuondo conferred with counsel for SEC, 

counsel for the Receiver and counsel for Mr. Davison and the parties were unable to reach consensus 

to the relief requested in the forgoing motion. 

LIEBLER, GONZALEZ & PORTUONDO 
Counsel for Non-Party, Bank of America, N.A. 
Courthouse Tower - 25th Floor 
44 West Flagler Street 
Miami, FL 33130 
(305) 379-0400 
service@lgplaw.com 
 
By:      /s/Jaimee L. Braverman   

MIGUEL M. CORDANO 
Florida Bar No. 523682 
mc@lgplaw.com 
JAIMEE L. BRAVERMAN 
Florida Bar No. 62452 
jlb@lgplaw.com 
 
 
 

 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 12th day of November, 2020, I electronically caused the 

foregoing document to be filed with the Clerk of Court using CM/ECF. I also certify that the 

foregoing document is being served this day on all counsel of record in the manner specified via 

transmission of Notices of Electronic Filing generated by CM/ECF. 

 
By:      /s/Jaimee L. Braverman    

JAIMEE L. BRAVERMAN  
Florida Bar No. 62452 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 

 

SECURITIES AND EXCHANGE 

COMMISSION, 

 

 Plaintiff, 

v. 

 

BRIAN DAVISON, et al., 

 

 Defendants. 

 

128 E. DAVIS BLVD, LLC, et al., 

 

 Relief Defendants. 

 /

 Case No. 8:20-CV-325-T-35AEP 

 

 

 

 
DECLARATION OF EDWARD ARCINIEGA IN SUPPORT OF NON-PARTY, BANK OF 
AMERICA, N.A.’S MOTION FOR RECONSIDERATION OF ORDER ON RECEIVER’S 
UNOPPOSED MOTION TO APPROVE SALE OF PERSONAL PROPERTY (HIGH-END 
VEHICLES) AND LIMITED OPPOSITION IN RESPONSE TO RECEIVER’S MOTION  

TO APPROVE SALE OF PERSONAL PROPERTY (HIGH-END VEHICLES) 
 
 

I, Edward Arciniega, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of perjury  

under the laws of the United States of America that the foregoing is true and correct as follows:      

1. I am employed by non-party, Bank of America, N.A. (“Bank of America” or the 

“Bank”) as a Senior Vice President with the Consumer Vehicle Collections Department.   In that 

position, my duties include supervising and directing the affairs of Bank of America as they relate 

to the collection of certain claims, including the indebtedness evidenced by the Retail Installment 

Sale Contract Simple Finance Charge (the “Financing Agreement”) for that certain 2020 Bentley 

Convertible GTC V8, VIN: SCBDG4ZG8LC075930 (the “Vehicle”), dated December 15, 20019 

and executed by Brian D. Davison, individually (“DAVISON”) and on behalf of FL DAV, LLC 

(“FL DAV, LLC”), which is owned and held by Bank of America. (the “Indebtedness”).   
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2. In my aforementioned capacity, I am also the custodian of the business records of 

Bank of America as they relate to certain assets and claims, including the indebtedness as set forth 

herein and the claims made by Bank of America in the instant action against DAVISON and FL 

DAV, LLC.  

3. This declaration is based upon my personal knowledge pursuant to my review of 

the Financing Documents as well as the memoranda, reports, records and data compilations 

(“Business Records”) of Bank of America.  The Business Records were made at or near the time 

of the occurrence of the facts or events reflected therein by, or from information transmitted by, 

persons with knowledge of the facts or events reported and whose regular practice it was to make 

and keep the Business Records in the course of the regularly conducted business activities of Bank 

of America.  I routenly rely on the Business Records in the usual course of my business and the 

business of Bank of America. 

4. Bank of America is the owner and holder of the Financing Agreement, dated on or 

about December 15, 2019, executed by DAVISON and FL DAV, LLC, evidencing a term loan in 

the amount of $182,747.88. (the “Loan”) for the Vehicle.  A true and correct copy of the Financing 

Agreement is attached hereto as Exhibit “1”. 

5. I have conducted an examination and analysis of the Business Records to confirm 

the default under the Financing Agreement and current indebtedness due to Bank of America.  

Based on my review and examination of the Business Records of Bank of America and the 

Financing Agreement, DAVISON and FL DAV, LLC have defaulted under the Financing 

Agreement, including without limitation, failing to make payment on January 14, 2020 and all 

subsequent payments under the Financing Agreement. 
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6. Based on my review and examination of the Business Records of Bank of America, 

I know of my own personal knowledge that as of November 12, 2020 there is presently due from 

DAVISON and FL DAV, LLC jointly and severally to the Bank, the principle balance of 

$179,893.91, fees (not including attorney’s fees) in the amount of $713.50, interest in the amount 

of $3,511.80,  for a total amount of $184,194.21, with a per diem of $19.73, exclusive of attorney’s 

fees.   

7. The law firm of LIEBLER, GONZALEZ & PORTUONDO has been retained as 

Bank of America’s counsel in this cause and Bank of America has agreed to pay the law firm of 

LIEBLER, GONZALEZ & PORTUONDO a reasonable fee for their services. 

Executed in Diamond Bar, California, this 12th day of November, 2020. 

 
     /s/_  Edward Arciniega__________ 

.        EDWARD ARCINIEGA 
        Senior Vice President 
   

 

 
 

Case 8:20-cv-00325-MSS-AEP   Document 216-2   Filed 11/12/20   Page 4 of 7 PageID 5501



 

EXHIBIT 1 
 

 

Case 8:20-cv-00325-MSS-AEP   Document 216-2   Filed 11/12/20   Page 5 of 7 PageID 5502



Case 8:20-cv-00325-MSS-AEP   Document 216-2   Filed 11/12/20   Page 6 of 7 PageID 5503



Case 8:20-cv-00325-MSS-AEP   Document 216-2   Filed 11/12/20   Page 7 of 7 PageID 5504


