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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE CASE NO. 8:20-CV-325-T-35AEP
COMMISSION,

Plaintiff,

V.

BRIAN DAVISON;
BARRY M. RYBICKI;
EQUIALT LLC;

EQUIALT FUND, LLC;
EQUIALT FUND II, LLC;
EQUIALT FUND III, LLC;
EA SIP, LLC;

Defendants, and

128 E. DAVIS BLVD, LLC;
310 78TH AVE, LLC; et al.,

Relief Defendants.

RECEIVER’S UNOPPOSED MOTION TO APPROVE
ENGAGEMENT OF REAL ESTATE VALUATION CONSULTANT,
SPECIFICALLY, COLDWELL BANKER!

Burton W. Wiand (the “Receiver”), as Receiver over the assets of the

above-captioned Corporate Defendants and Relief Defendants (the

1 The Receiver had previously filed a similar motion in March 2020 [Doc. 61] which was opposed
by Mr. Davison. The Receiver ultimately withdrew the motion. This is a renewed motion that is
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“Receivership Entities”), moves the Court to approve his engagement of
Coldwell Banker as a real estate valuation consultant to assist the Receiver in
providing a valuation of properties owned by the Receivership Entities. A copy
of the proposed engagement agreement is attached as Exhibit A.

BACKGROUND

At the request of the Securities and Exchange Commission (“SEC”), the
Court appointed the Receiver on February 14, 2020 (“Receivership Order”)
and directed him, in relevant part, to “take immediate possession of all
property, assets and estates of every kind of the Corporate Defendants and

5

Relief Defendants whatsoever and wheresoever located...” which includes “all
real property of the Corporate Defendants and Relief Defendants, wherever
situated....” Doc. 11 at 9 1. Further, the Receivership Order directs the
Receiver to “recover, control and possess liquid assets, known real estate, LLC
assets and high-end personal assets purchased with funds traceable from
investor proceeds, and trusts if the Receiver deems appropriate.” Id. at 9 3.

In paragraph 4 of the Receivership Order, the Court directs the Receiver
to “present to this Court a report reflecting the existence and value of the assets

of the Corporate Defendants and Relief Defendants and of the extent of

Liabilities....” Id. at § 4. Further, the Court allows the Receiver to “appoint one

not opposed by the SEC or either of the individual defendants.
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or more special agents, employ legal counsel, actuaries, accountants, clerks,

”»

consultants and assistants as the Receiver deems necessary...” and “engage
persons in the Receiver’s discretion to assist the Receiver in carrying out the
Receiver’s duties and responsibilities....” Id. at 99 5-6. To this end, the
Receiver seeks approval of the Court to retain Coldwell Banker Realty and
Coldwell Banker Commercial NRT (collectively “Coldwell Banker”) to provide
Broker Price Opinion (“BPO”) reports for the 300+ properties owned by the

Receivership Entities.

Coldwell Banker and the Proposed Services

Coldwell Banker is one of the oldest and most established real estate
companies in the United States, founded in 1906. It has offices throughout the
country and across the globe. At the Receiver’s request, Coldwell Banker has
proposed providing BPO reports on the properties owned by the Receivership
Entities.2 These reports would provide the following information for each

property:

Property Information Summary

General Market Conditions

Subject Property Marketability

3 Competitive Closed Sales

3 Competitive Active Listings

Location Map

Summary of Public Property Appraiser Data

2 The Receiver also received proposals from Colliers International and Integra Realty Resources
Tampa Bay.
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e Opinion of value considering the income approach and/or market
approach, as applicable.

See Exhibit A. The Reports would also include three exterior photos of each
property. Id. The cost for each property’s report would be $110. Thus, the cost
for the entire project is estimated at less than $40,000.

MEMORANDUM OF LAW

The Court’s power to supervise an equity receivership and to determine
the appropriate actions to be taken in the administration of the receivership is
extremely broad. S.E.C. v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992); S.E.C.
v. Hardy, 803 F.2d 1034, 1038 (9th Cir. 1986). The Court’s wide discretion
derives from the inherent powers of an equity court to fashion relief. Elliott,
953 F.2d at 1566; S.E.C. v. Safety Finance Service, Inc., 674 F.2d 368, 372 (5th
Cir. 1982). A court imposing a receivership assumes custody and control of all
assets and property of the receivership, and it has broad equitable authority to
issue all orders necessary for the proper administration of the receivership
estate. See S.E.C. v. Credit Bancorp Ltd., 290 F.3d 80, 82-83 (2d Cir. 2002);
S.E.C. v. Wencke, 622 F.2d 1363, 1370 (9th Cir. 1980). The court may enter
such orders as may be appropriate and necessary for a receiver to fulfill his
duty to preserve and maintain the property and funds within the receivership
estate. See, e.g., Official Comm. Of Unsecured Creditors of Worldcom, Inc. v.

S.E.C., 467 F.3d 73, 81 (2d Cir. 2006). Any action taken by a district court in
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the exercise of its discretion is subject to great deference by appellate courts.
See United States v. Branch Coal, 390 F.2d 7, 10 (3d Cir. 1969). Such discretion
is especially important considering that one of the ultimate purposes of a
receiver’s appointment is to provide a method of gathering, preserving, and
ultimately liquidating assets to return funds to creditors. See S.E.C. v. Safety
Fin. Serv., Inc., 674 F.2d 368, 372 (5th Cir. 1982) (court overseeing equity
receivership enjoys “wide discretionary power” related to its “concern for
orderly administration”) (citations omitted).

As noted above, the Receivership Order directs the Receiver to “present
to this Court a report reflecting the existence and value of the assets of the
Corporate Defendants and Relief Defendants and of the extent of liabilities....”
Id. at 4 4. Further, the Receivership Order authorizes the Receiver to “appoint
one or more special agents, employ legal counsel, actuaries, accountants,
clerks, consultants and assistants as the Receiver deems necessary...” and
“engage persons in the Receiver’s discretion to assist the Receiver in carrying
out the Receiver’s duties and responsibilities....” Id. at 9 5-6.

In order to determine whether the assets owned by the Receivership
Entities are sufficient to repay the monies invested in the EquiAlt Funds, the
Receiver must obtain a proper market valuation. Therefore, the retention of a

valuation consultant is necessary to the administration of this Receivership.
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Additionally, this valuation is necessary to prepare for the August
mediation scheduled in the various lawsuits brought against former EquiAlt
attorney Paul Wassgren, DLA Piper and Fox Rothschild.

The Receiver believes Coldwell Banker’s rate is fair and reasonable and
the company has the requisite experience to provide these services. Coldwell
Banker’s fees will be included in the Receiver’s quarterly fee applications, and
subject to supervision by the Receiver, the SEC, and the Court. Based on these
factors, as well the Court’s wide discretion and the provisions in the
Receivership Order, the Receiver asks the Court to approve his retention of
Coldwell Banker, as set forth in Exhibit A.

LOCAL RULE 3.01(G) CERTIFICATION

Counsel for the Receiver has conferred with counsel for the SEC and the
individual defendants and there is no objection to the relief sought.
Respectfully submitted,

/s/ Katherine C. Donlon
Katherine C. Donlon, FBN 0066941
kdonlon@jclaw.com

JOHNSON, CASSIDY, NEWLON &
DECORT

2802 N. Howard Avenue

Tampa, FL 33607

Tel: (813) 291-3300

Fax: (813) 324-4629

and
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Jared J. Perez, FBN 0085192
Jperez@guerraking.com

R. Max McKinley, FBN 119556
mmckinley@guerraking.com

GUERRA KING P.A.

5505 West Gray Street

Tampa, FL 33609

Tel: (813) 347-5100

Fax: (813) 347-5198

Counsel for Burton W. Wiand, Receiver

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 19, 2021, I electronically filed a true
and correct copy of the foregoing with the Clerk of the Court, which served
counsel of record.

/s Katherine C. Donlon
Katherine C. Donlon, FBN 0066941
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EXHIBIT A
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CB*‘ COLDWELL BANKER E gg;‘ggELU
. | REALTY COMMERCIAL

Broker Price Opinion Proposal

For consideration by the Receiver in the matter of:
Securities and Exchange Commission v. Equialt, LLC. et al.

Scope of Work:

Coldwell Banker Realty and Coldwell Banker Commercial NRT propose to provide Broker
Price Opinion (“BPQ”) reports for 350+ properties.

Each BPO will be an exterior-only evaluation report and will include 3 photos of each
property to include a clear front photo, address photo and street photo. The contents
of each report will include the following (Sample BPO included at end of proposal):

* Property Information Summary

* General Market Conditions

* Subject Property Marketability

* 3 Competitive Closed Sales

* 3 Competitive Active Listings

* Location Map.

* Summary of Public Property Appraiser Data

* Opinion of value considering the income approach and/or market
approach, as applicable.

Timeframe for Completion:
Reports will be completed at a rate of +/- 15 per business day and we estimate
completion of all reports within 5-6 full weeks.

Fee Schedule:

Valuation.

BPOs will be billed at $110/report. Reports will be delivered via email daily, as
completed, with payment due upon completion of the overall valuation assignment.

Testimony.

Time spent providing expert testimony at deposition or trial, will be billed at $250.00
per hour, in hourly increments. This rate for testimony will apply to time waiting to give
testimony, whether at an office or court and for actual time spent providing testimony.
Expert Testimony billing will be submitted for payment following any court
proceedings.

Respectfully submitted by:

John A. Skicewicz, CCIM and Jamie Meloni
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X COLDWELL"®
CB BANKER
COLDWELL COMMERCIAL
BANKER

REALTY

The Brokers

Jamie Meloni is a residential foreclosure sales
specialist and has sold over 2000 foreclosed
properties in the past 12 years in business and
has completed over 5000 broker price opinions.
Jamie has worked with many corporate clients
including HUD, Fannie Mae, Freddie Mac, the VA
and many others.

John Skicewicz, CCIM, is a commercial-investment
real estate expert with closed transaction volume
in excess of $1 billion. John’s clients benefit from
his 38 years of brokerage experience and market
savvy by receiving prequalified, competitive
offers. Every transaction has its challenges and
John has likely seen it & solved it before.
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The Company

Coldwell Banker Realty and Coldwell Banker
RLGY Commercial are subsidiaries of Realogy

— Corporation. Since its founding in 1906 the
== Coldwell Banker brand has grown to enjoy
NYSE global recognition for excellence in real
estate brokerage.

Realogy is a publicly traded company —
NYSE RLGY.

LISTED

For the 10th consecutive year, Realogy was

r=4| WORLD'S MOST . S

NIETHICAL honored by Ethisphere® for recognizing the

[=] ; . . .
COMPANIES importance of leadership, making hard but

N
WWW.ETHISPHER

values-based decisions, and its overall
commitment to integrity.

The agents of Coldwell Banker are Realtors
and as such, they voluntarily subscribe to
the most comprehensive Code of Ethics of
any professional organization.

COLDWELL BANKER E gg&llgglf‘ELU
' RECREY COMMERCIAL
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