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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
v.

Case No. 8:20-cv-325-MSS-AEP

BRIAN DAVISON, et al.,
Defendants, and
128 E. DAVIS BLVD. LLC, et al.,
Relief Defendants.
_______________________________/
DEFENDANT BRIAN DAVISON’S MEMORANDUM IN OPPOSITION TO
MOTION TO ALLOW INVESTOR PLAINTIFFS TO ASSERT CLAIMS
AGAINST DEFENDANT BRIAN DAVISON OR ALTERNATIVELY FOR A
LIMITED AMENDMENT OF THE RECEIVERSHIP ORDER
By requesting permission to assert claims against Brian Davison, the Investor
Plaintiffs 1—and the Receiver—fail to realize that such an action would deplete the
Receivership’s assets. The EquiAlt entities are indispensable parties to any claims
brought against Davison for actions he took while Chief Executive Officer of EquiAlt.
Thus, the EquiAlt entities would incur costs associated with responding to discovery
requests and attorney’s fees—funds that otherwise would remain in the Receivership.

“Investor Plaintiffs” refers to the plaintiffs in Richard Gleinn, et al. v. Paul Wassgren, et al.,
No. 8:20-cv-1677-MSS-CPT. (See Doc. 459 at 1).
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The Investor Plaintiffs cannot proceed with litigation against Davison without
the EquiAlt entities because (1) the Court, EquiAlt, and Davison have an interest in
resolving liability properly to all relevant parties, (2) the absence of the EquiAlt entities
in litigation against Davison might result in incomplete or inconsistent verdicts or
settlements among interested parties, and (3) the Investor Plaintiffs can wait until the
Receivership is wound up before asserting claims against Davison Individually. As a
result, the Investor Plaintiffs’ motion to allow them to assert claims against Davison
(Doc. 459) should be denied.
I.

RELEVANT BACKGROUND

The Receivership Order enjoins any person from bringing claims that might
disturb the Receivership’s assets:
During the period of this receivership, all persons, including creditors,
banks, investors, or others, with actual notice of this Order, are enjoined
from filing a petition for relief under the United States Bankruptcy Code
without prior permission from this Court, or from in any way disturbing
the assets or proceeds of the receivership or from prosecuting any actions
or proceedings which involve the Receiver or which affect the property
of the Corporate Defendants and Relief Defendants.
(Doc. 350-1 at ¶ 17).
By filing their current motion, the Investor Plaintiffs recognize that the
Receivership Order bars them from bringing their claims against Davison individually.
(See Doc. 459). The Investor Plaintiffs’ motion 2 fails to provide any grounds justifying
their requested relief. Cf. In re Allstar Bldg. Prods. Inc., 834 F.2d 898, 899 (11th Cir. 1987)

The Investor Plaintiffs’ motion fails to include a legal memorandum required under Local
Rule 3.01(a).
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(stating that, in bankruptcy proceedings, the party seeking relief from stay bears the
initial burden of proving equity in property at issue). Instead, Federal Rule of Civil
Procedure 19 and relevant caselaw weigh against the Investor Plaintiffs’ request.
II.

LEGAL MEMORANDUM

Federal Rule of Civil Procedure 19 governs required joinder of parties. Whether
a party is indispensable to a claim and must be joined under Rule 19 is a two-step
process. Kane v. Rose, No. 06-81290-RYSKAMP/VITUNAC, at 5 (S.D. Fla. June 22,
2007). 3 First, under Rule 19(a), the Court analyzes whether joinder of parties is
feasible. Id.; see also Fed. R. Civ. P. 19(a)(1) (listing factors that require joinder). If
joinder is not feasible, then under Rule 19(b), the Court considers whether “based on
equity and good conscience” the action should proceed without the interested party or
entity. Kane v. Rose, at 5.
Here, the EquiAlt entities are indispensable parties to litigation against Davison,
joinder is not feasible, and the Investor Plaintiffs’ claims against Davison cannot
proceed without the EquiAlt entities.
A. The EquiAlt Entities are Indispensable Parties to Litigation Against Davison
and Joinder is Not Feasible
The EquiAlt Entities are indispensable parties to litigation against Davison
because the Investor Plaintiffs’ claims are inextricably tied to Davison’s actions while
CEO of EquiAlt. See Rubenstein, et al. v. EquiAlt LLC, et al., No. 8:20-cv-448-WFJ-TGW

The undersigned could not locate the June 22, 2007 order from Kane v. Rose on an online
database. That order (Doc. 36 in that case) is attached to this response.
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(M.D. Fla. Feb. 26, 2020) (Doc. 1) (alleging various securities claims against Davison
and EquiAlt entities). The Investor Plaintiffs’ original complaint puts forth multiple
allegations of fraud against Davison for actions he took as CEO of EquiAlt. See e.g.,
id. at ¶ 6 (“EquiAlt and the EquiAlt Principals perpetuated this Ponzi scheme with the
knowledge and specific assistance of Defendant [Tony] Kelly. Kelly was Davison’s
right-hand person in EquiAlt’s Tampa office and handles much of the day-to-day
events and actions.”). Thus, the EquiAlt entities are indispensable parties to the
Investor Plaintiffs’ claims against Davison individually because their claims are
inextricably tied to Davison’s actions while CEO of EquiAlt.
Joinder is not feasible because—as the Investor Plaintiff recognize—the
Receivership Order prohibits claims against the Receivership (i.e., EquiAlt). (See Doc.
350-1 at ¶ 17). If EquiAlt is joined as a party to the Investor Plaintiffs’ claims against
Brian Davison, then the Receivership will incur costs associated with discovery
requests, including depositions, requests for production, and attorney’s fees. These
costs will deplete the Receivership’s assets, violating the Court’s Receivership Order.
As a result, joinder cannot occur without violating the injunction provision in the
Receivership Order.
The trial court’s order in Kane v. Rose is instructive on this point. In ruling on a
motion to dismiss an ancillary complaint in a receivership action, the court concluded
that the entity in receivership was an indispensable party to the ancillary complaint.
Id. at 6–7. The court arrived at this conclusion because the ancillary complaint alleged
that the entity in receivership and a receivership individual were “primary
4
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participants” in the alleged fraud. Id. at 6–7. Further, the SEC alleged in its own
complaint that the receivership individual and entities “were not only the central
figures perpetuating the fraud, but also were the actual wrongdoers who committed
fraud.” Id. at 7. Thus, the court concluded that the receivership entity was an
indispensable party to the ancillary complaint. And because a Receivership Order
prohibited joinder of the receivership entity, the Court found that joinder was not
feasible because joinder would result in costs incurred to the Receivership. See id.
Just as the receivership entity was an indispensable party to the ancillary
complaint in Kane v. Rose because the entity was a primary participant in the alleged
fraud, so too is EquiAlt an indispensable party to the Investor Plaintiffs’ claims because
their allegations are based on Davison’s actions while CEO of EquiAlt. Because the
Investor Plaintiffs’ allegations against Davison and EquiAlt are inextricably
intertwined, EquiAlt is an indispensable party to the Investor Plaintiffs’ claims. And
because the Receivership Order prohibits actions that would deplete the Receivership’s
assets, the Court should find joinder not feasible.
B. Claims Against Davison Cannot Proceed without the EquiAlt Entities
Without EquiAlt’s joinder in the Investor Plaintiffs’ claims against Davison
individually, their claims cannot proceed. To determine whether an action should
procced without an indispensable party under Rule 19(b), courts consider the
following:
(1) the extent to which a judgment rendered in the person’s absence might
prejudice that person or the existing parties;
5

Case 8:20-cv-00325-MSS-AEP Document 463 Filed 12/30/21 Page 6 of 20 PageID 9730

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
(3) whether a judgment rendered in the person’s absence will be
adequate; and
(4) whether the plaintiff will have an adequate remedy if the action were
dismissed for nonjoinder.
Fed. R. Civ. P. 19(b).
The factors under Rule 19(b) weigh in Davison’s favor, and Kane v. Rose is again
instructive. In that case, the court concluded that the ancillary complaint could not
proceed without the receivership individuals or entities because (1) the defendant and
the court had an interest in “having the liability issue decided properly as to all relevant
wrongdoers;” (2) the absence of the receivership individuals and entities would
“violate a public policy of reaching complete and consistent settlement among
interested parties;” and (3) the plaintiff had an adequate forum for relief in case of
dismissal because she could file a proof of claim in the receivership estate. Kane v. Rose,
at 8–9. As a result, the court dismissed the ancillary complaint. Id. at 9. 4

The Eleventh Circuit affirmed the district court’s order in all respects except for its dismissal
of the ancillary complaint with prejudice. See Kane v. Rose, 259 F. App’x 258 (11th Cir. 2007).
The Eleventh Circuit said, “[T]he [district] court . . . concluded, correctly that all of [the
plaintiff’s] claims were currently enjoined by the stay [under the Receivership Order] and that
the stay rendered infeasible the joinder of necessary parties.” Id. at 260. But the Eleventh
Circuit remanded the district court’s order to dismiss the ancillary complaint without
prejudice because the plaintiff could bring her claims after the receivership wound up or after
4
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Similarly here, the Court, EquiAlt, and Davison have an interest in deciding
all liability issues uniformly. Further, allowing the Investor Plaintiffs to proceed in
their claims against Davison without EquiAlt could result in incomplete or
inconsistent settlements. And the Investor Plaintiffs have an adequate forum for relief:
they can bring their claims against Davison after the Receivership is wound up or can
file claims in the Receivership which Davison believes will have sufficient assets to pay
the claims of all investors in full.
In his quarterly reports, the Receiver has repeatedly cautioned EquiAlt investors
about third-party attempts to purchase their claims for pennies on the dollar, stating
that, “[t]he assets in this Receivership are of substantial value.” See Receiver’s Fifth
Quarterly Status Report (Doc. 319 at 30). 5 The various Receiver’s Quarterly Reports
reflect the sale of assets and operating income bringing millions of dollars into the
Receivership, despite the less than optimum values obtained for some of the assets
sold.
The Receiver’s Seventh Quarterly Report (Doc. 441) showed that income
exceeded expenses during the third quarter of 2021 and reflects an ending fund balance
of $14,447,777.35 as of September 30, 2021. (Id. at p. 4). That balance does not take

obtaining relief from the stay. Id. at 261. Thus, the Eleventh Circuit affirming the district
court’s order in Kane v. Rose provides more persuasive value.
The Receiver’s Fifth Quarterly Report states, “In other Receiverships in which the Receiver
has been involved, various entities have approached investor victims and offered to purchase
an assignment of their claims for pennies on the dollar. Any investor who is approached
with such a proposal should carefully review the information provided by the Receiver as
it appears unwise to accept such an offer.” Id. at 30-31 (emphasis added).
5
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into account the assets of the Receivership. Those assets are part of the reason provided
to the Court to continue the Receivership. “The Receiver recommends continuation
of the Receivership because he still has (1) the ongoing need to manage and in part
develop, the real property business of the Receivership; (2) hundreds of properties to
liquidate . . . .” (Id. at 25) (emphasis added). Davison believes that even after the costs
of the Receivership, liquidation of the remaining Receivership property and claims will
result in full repayment of at least all EquiAlt investor principal.
Alternatively, if the Court is inclined to grant the Investor Plaintiffs’ motion,
Davison asks the court to stay those claims until the Receivership is wound up. See
Rose v. Kane, No. 08-80456-CIV-RYSKAMP/VITUNAC, 2008 WL 11331770 (S.D.
Fla. Sept. 18, 2008) (staying ancillary proceeding pending resolution of receivership
action).
III.

CONCLUSION

The Investor Plaintiffs’ motion is devoid of any authority supporting their
requested relief. In contrast, Davison has shown that allowing the Investor Plaintiffs
to assert claims against him individually would violate the Court’s Receivership Order
and Federal Rule of Civil Procedure 19. Ultimately, any claim brought by the Investor
Plaintiffs against Davison would result in depleting the Receivership’s assets because
the Receivership would incur litigation costs. Therefore, Davison respectfully asks that
the Court deny the Investor Plaintiffs’ motion to file claims against Davison
individually (Doc. 459).

8
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been filed via
the Court’s CM/ECF system on this 30th day of December 2021.
/s/ Stanley T. Padgett
Stanley T. Padgett, Esquire
Florida Bar No. 348686
PADGETT LAW, P.A.
201 E. Kennedy Blvd., Suite 600
Tampa, FL 33602
(813) 230-9098
(866) 896-7664 (Fax)
Email: spadgett@padgettlawpa.com
Co-Counsel for Defendant,
Brian Davison
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