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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
Case No. 8:20-cv-00325-T-35AEP

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
V.

BRIAN DAVISON, BARRY M. RYBICKI,
EQUIALT LLC, EQUIALT FUND, LLC,
EQUIALT FUND I, EQUIALT FUND I,
EASIP, LLC,

Defendants,

128 E. DAVISBLVD, LLC, 31078™
AVE, LLC, 551 3D AVES, LLC, 604
WEST AZEELE, LLC, BLUE WATERS

TI,LLC, 2101 W. CYPRESS, LLC, 2112
W. KENNEDY BLVD, LLC, BNAZ, LLC,

BR SUPPORT SERVICES, LLC, CAPRI

HAVEN, LLC, EANY, LLC,BUNGALOWS
TI,LLC, EQUIALT 519 3RPAVES,, LLC,
MCDONALD REVOCABLE LIVING TRUST,
5123 E. BROADWAY AVE, LLC, SILVER SANDS
TI,LLC, TBOLDEST HOUSE EST. 1842, LLC,

Relief Defendants.
/

DECLARATION OF HOWARD FISCHER
1. Pursuantto 28 U.S.C. § 1746, I hereby declare as follows. I am a partner at the
law firm of Moses Singer LLP. I was chief litigation counsel for Mr. Davison in the above-
captioned action and in connection with related matters. I make this Declaration in order to put

before the Court certain facts and documentary evidence.

2. Moses & Singer actively represented Mr. Davison from February 2020, through
1
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August, 2021, against an SEC complaint asserting nine (9) different causes of actions for
securities law violations in connection with an alleged $170 million Ponzi scheme involving five
(5) separate real estate funds with numerous subsidiaries and operations across the United States,
over 1,000 investors, hundreds of real properties, numerous personal corporate entities and over
twenty million of personal assets. That representation culminated in a court-approved global
settlement with the SEC, the Receiver and Mr. Davison, pursuant to which Mr. Davison would
over a million dollars of assets.

3. Mr. Davison was fully aware of the rates Moses & Singer would charge, as he
signed an engagement letter with Moses & Singer that set forth its rates. Atno pointdid Mr.
Davison complain or otherwise indicate that MS’s rates were unreasonable. A copy of this
engagement letter is annexed hereto as Exhibit A.

4. Mr. Davison is familiar with the rates charged by substantial law firms. Through
his tenure as CEO of Equialt, Mr. Davison retained the law firms of Duane Morris, Fox
Rothschild and DLA, whose rates are often higher than those of Moses & Singer.

5. The Moses & Singer engagement agreement included certain “TERMS OF
ENGAGEMENT” (Exhibit A at 8). These terms included provisions for resolving any fee
dispute as follows:

“Except for any fee disputes subject to the New York State Fee Dispute Resolution
Program!, any other controversy, claim or dispute arising out of or relating to our engagement,
our representation of Client, the services rendered, or fees and expenses charged or any other
aspect of our attorney-client relationship (whether sounding in tort, contract or statutory law and

whether legal or equitable), shall be resolved exclusively by binding arbitration in New York,

' The New York State Fee Dispute Resolution Program does notapply to fees disputes over $50,000, so that
programis inapplicable here.
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New York in accordance with the Commercial Arbitration Rules of the American Arbitration
Association, and judgment on any award rendered by the arbitrators may be entered in any court
having jurisdiction.” (Emphasis added).

6. The Engagement Letter further provided that:

“Please note that by agreeing to arbitration: Client waives Client’s right to a trial by jury
or trial before a judge with respect to any controversy, claim or dispute subject to the arbitration
clause; Client becomes subject to arbitration rules that differ in significant respects from court
rules (including as to timing, discovery, and potential costs and damages); and Client may be
liable for certain fees, costs and expenses in connection with the arbitration as provided in the
rules of the American Arbitration Association or determined by the arbitrator.”

7. That document further provided that “Our engagement and all aspects of our
relationship shall be governed by the internal laws of the State of New York. Client submits to
the nonexclusive jurisdiction of the state and federal courts located in the Borough of Manhattan
in the City and State of New York in any action or proceeding relating to the arbitration of issues
arising out of or relating to this engagement.” Exhibit A at 12.

8. Moses & Singer was not retained pursuant to any restrictions by the Court. This
Court’s Order dated March 16, 2020 (Docket Entry 54 (the “Fee Order”) imposed fee
restrictions only for funds released from the receivership for Mr. Davison’s legal defense. (See
Order at4-5).

9. After Moses & Singer received a $75,000 check from the Receivership, the check
was returned to the Receiver because Mr. Davison insisted on mounting a more vigorous
defense than the Court’s order would have permitted Moses & Singer to assist him with.

10.  Subsequently, evidently using those same funds, the Receiver issued a check to

the Trenam Law firm, which was acting as local counsel for Mr. Davison in this matter, after the
3
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firm expressed an intent to withdraw from the case if its outstanding invoices were not paid. A
copy of this check is annexed hereto as Exhibit C. Moses & Singer did not receive or use any of
those funds (or any other funds released) from the Receivership for the purpose of paying Mr.
Davison’s attorneys’ fees.

11.  Mr. Davison agreed in signing the Engagement Letter that he would pay Moses &
Singer’s standard rates of which he was specifically advised. Thereafter, Mr. Davison regularly
received invoices from Moses & Singer, which clearly set out the work performed, the amounts
owed and the rates charged.

12.  Based on Mr. Davison’s representations that any outstanding amounts owed to
Moses & Singer would be paid from funds that were to be unfrozen, Moses & Singer has
patiently waited years for payment of its outstanding invoices.

13. At first, Mr. Davison repeatedly promised that Moses & Singer’s outstanding
invoices would be paid because there would soon be sufficient funds to pay them. Then, he
explained that his father-in-law would be providing funds sufficient to pay Moses & Singer’s
invoices. Finally, Mr. Davison claimed that his father-in-law had decided not to provide the
promised funds.

14.  During this time and thereafter, Mr. Davison was regularly advised of the amount
of his legal fees owed to Moses & Singer.

15.  Ultimately, Mr. Davison was successful in raising some funds to pay downa
portion of those invoices, which then led to the agreement that Mr. Davison reaffirm the
invoiced balance owed and commit to pay that balance out of any recovery he was to receive
from the receivership estate in exchange for Moses & Singer continuing to represent him
through settlement. That was memorialized in the letter agreement between Mr. Davison and

Moses & Singer dated November 5, 2020, attached as Exhibit B hereto (the “Reaffirmation
4
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Agreement”). Moses & Singer upheld its end of the bargain by continuing to represent Mr.
Davison through finalizing a settlement in August, 2021, almost a year after the date of the
Reaffirmation Agreement.

16.  Ideclare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York
January 31,2023

Respectfully submitted,
Howard Fischer

MOSES & SINGER LLP

405 Lexington Avenue

New York, NY 10174

Telephone: 212-554-7800
Facsimile: 212-554-7700

Email: HFischer@mosessinger.com

By: /s/ Howard A. Fischer
HOWARD A. FISCHER
New York Bar No. 2644052
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CHASE € —FILE COPY-- CASHIER'S CHE
Operator: uS23167
REMITTER:
BANK# 021

\o5% sreet | CCOUNT SERVICES Customer:  BRIAN DAVISON

Suite 568 Account#:  *mg54s5

Houston, TX 77000

TO: .

TRENAM LAW

200 CENTRAL AVE, SUITE 1600 Amounts 75,000.00

ST PETERSBURG, FL 33701 —

REF ID: 820CV00325T35AEP

/ ,

REMITTER:

NATIONAL ACCOUNT SERVICES
1234 Street

Suite 568

Houston, TX 77000

TO:

TRENAM LAWY

200 CENTRAL AVE, SUITE 1600
ST PETERSBURG, FL 33701

REF ID: 820CV00325T35AEP

ST No. 4556686013
CASHIER'S CHECK

DATE: 8/18/2020
Operator: 323167

BANK #: 021
Customer: BRIAN DAVISON

Account #: deirsbai 8545

Irmourrrs 75,000.00 ]

A 0 000 0

 ptanzz

JPMorgan Chase Bank, N.A.
Phoenix, AZ

Pay
Exactly

Beventy Five Thousand Dallars and 2ero Centa

PAYTOTHE  TRENAM LAW

ORDEROF 200 CENTRAL AVE, SUITE 1600
ST PETERSBURG, FL 33701
" REF D: 820CV00325T35AER™

PLE55EEBE0 L3 124 221000 22

No. 4556686013

Viedd of over $73,000.00
Date AMOUNT
9/18/12020 $75,000.00
Vold sfter two yans -
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