
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

 
CASE NO. 8:20-cv-00325-MSS-MRM 

 
SECURITIES AND EXCHANGE COMMISSION, 
 
  Plaintiff, 
 
v. 
 
BRIAN DAVISON, et al.,  
 
  Defendants. 
________________________________________________/ 
 

PLAINTIFF’S OPPOSITION TO DAWN STALLMO AND SCOTT  
STALLMO’S MOTION TO INTERVENE TO TERMINATE  

NON-INVESTOR CLAWBACK LITIGATION 
 

 Plaintiff Securities and Exchange Commission (“SEC” or “Commission”) 

opposes the Motion to Intervene to Terminate Non-Investor Clawback 

Litigation (D.E. 807) (the “Motion to Intervene” or “Mot. __”), filed by 

proposed intervenors Dawn Stallmo and Scott Stallmo (collectively, the 

“Stallmos”), and states: 

I. INTRODUCTION 

The Stallmos moved to intervene pursuant to Rule 24(a) of the Federal 

Rules of Civil Procedure to allow them to “open discovery” on whether the 

assets thus far marshalled and being operated by the Receiver are sufficient to 

satisfy all of the outstanding debentures without the payment of interest. See 
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Mot., p. 4. If so, the Stallmos would then move the Court to instruct the Receiver 

to liquidate all assets and accounts currently in his possession, pay the existing 

claimants, terminate the receivership, and instruct the Receiver to dismiss all 

remaining actions, including an ongoing clawback action to which the Stallmos 

are defendants. Id.    

On February 13, 2021, the Receiver brought a clawback action against 124 

investors, including the Stallmos, who received more money back from the 

EquiAlt Entities (defined infra) than they invested, and thus were inequitably 

advantaged at the expense of hundreds of investors (the “Clawback Action”).1  

That case is currently pending before Judge John Badalamenti in this District.  

In that action, the Receiver seeks to recover the false profits that these defendants 

received from the scheme that exceeded their investment. 

As a defense to the Clawback Action, including most recently in 

opposition to the Receiver’s motion for summary judgment, the Stallmos argue 

(as they do here in support of intervention) that the Receiver lacks authority to 

pursue his claims unless he demonstrates that the assets of the receivership are 

insufficient to repay all investors their principal. While the SEC believes this to 

be an incorrect statement of the law, this Court need not decide that issue as 

challenges to the Receiver’s right to claw back false profits from investors, such 

                                                           
1 Wiand v. Adamek, et al., Case No. 21-cv-00360-JLB-CPT (M.D. Fla.). 
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as the Stallmos, should be pursued in the Clawback Action, not the SEC’s 

enforcement action. The Stallmos cannot intervene in this action in hopes of 

finding a more favorable forum in an effort to short circuit the Receiver’s 

Clawback Action and avoid summary judgment.   

Putting aside the Stallmos’ obvious forum shopping, the Motion to 

Intervene should be denied because Section 21(g) of the Securities Exchange Act 

of 1934 precludes intervention. Should the Court still entertain their purported 

bases for intervention, the Stallmos fail to substantively address all of the factors 

for intervention enumerated in Rule 24(a), and for this reason alone the Motion 

to Intervene should be denied.  

II. BACKGROUND 
 

From 2011 through December 2019, defendants Brian Davison 

(“Davison”) and Barry Rybicki (“Rybicki”) (collectively the “Insiders”) raised 

over $168 million in 1,686 distinct transactions on behalf of one or more of the 

EquiAlt Entities2 through the offer and sale of securities, debentures of the 

Funds, and REIT shares (“EquiAlt Securities”) in the EquiAlt real estate 

development scheme as a part of a single, continuous Ponzi scheme (the 

“Scheme”). The sale of EquiAlt Securities in this case amounts to a Ponzi 

                                                           
2 The “EquiAlt Entities” include: EquiAlt Fund, LLC (“Fund I”); EquiAlt Fund II, LLC 
(“Fund II”); EquiAlt Fund III, LLC ("Fund III”); EA SIP, LLC (“EA SIP”) (collectively 
the “Funds”); EquiAlt Secured Income Portfolio REIT (the “REIT”); and EquiAlt LLC.  
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scheme because the revenues generated by the Funds were insufficient to pay 

investors their falsely promised monthly returns. The Insiders, who operated the 

Funds, used new investor funds to pay the earlier investors their falsely promised 

monthly returns, namely interest and/or principal payments. 

On February 11, 2020, the SEC filed a complaint against the Insiders, the 

EquiAlt Entities (the Insiders and EquiAlt Entities are collectively referred to as 

“Defendants”), and various corporate entities that held real properties (“Relief 

Defendants”) that were obtained through fraud during the commission of the 

Scheme. The SEC alleged that the Insiders, through their proliferation of a Ponzi 

scheme, violated Sections 5(a) and 5(c) of the Securities Act of 1933, 15 U.S.C. 

§§ 77(e)(a) and 77e(c); Section 17(a) of the Securities Act, 15 U.S.C. §§ 77(q)(a); 

Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. §§ 78(j)(b); 

Exchange Act Rule 10b-5, 17 C.F.R. § 240.10B-5; Section 20(a) of the Exchange 

Act, 15 U.S.C. §78(t)(a); and that Davison, Rybicki, and EquiAlt LLC had aided 

and abetted in violation of Section 15(b) of the Exchange Act. As relief, the SEC 

sought a temporary restraining order, preliminary injunctive relief, permanent 

injunction, asset freeze, appointment of a receiver, records preservation, sworn 

accounting, disgorgement, prejudgment interest, and civil money penalties.  

On February 14, 2020, Burton W. Wiand was appointed by the Court the 

Receiver for EquiAlt Entities and Relief Defendants. On that same date, the 
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Court also entered a Temporary Restraining Order, freezing Defendants’ and 

Relief Defendants’ assets and requiring an accounting from the Insiders. The 

Receiver was given broad authority to investigate the EquiAlt Entities and to 

pursue claims against individuals who improperly received a benefit from the 

scheme, resulting in liability(ies) to the receivership. The Court, in granting the 

SEC’s Motion for Preliminary Injunction (Doc. 184), held: 

[T]he evidence shows that the Defendants most likely operated as a 
Ponzi scheme using new investor funds to pay old investor 
obligations while simultaneously siphoning funds for their own 
benefit far and above any amount that anyone might reasonably 
believe was disclosed to investors. 
 
Under his broad authority, on February 13, 2021, the Receiver brought 

the Clawback Action against a group of investors, including the Stallmos, who 

received from the Scheme more money than the amount they invested in the 

EquiAlt Entities. The Stallmos do not want to pay back their false profits and 

are litigating the issue in the Clawback Action. Indeed, on January 6, 2023, the 

Receiver filed a motion for summary judgment against the Stallmos, among 

other defendants, in the Clawback Action. The Stallmos opposed the Receiver’s 

motion for summary judgment, claiming, among other things, that the Receiver 

lacked authority to bring the Clawback Action because there is sufficient equity 

in the assets available to the Receiver to satisfy all claimants. While the 

Receiver’s summary judgment motion remains pending before Judge 
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Badalamenti, the Stallmos move to intervene in this action, asserting the same 

arguments made in their response to the Receiver’s motion for summary 

judgment. Thus, the Stallmos are trying to have two different Courts decide the 

same issue.  

III. LEGAL ARGUMENT 
 
A. FAILURE TO CONFER IN GOOD FAITH 

 
As a preliminary matter, prior to filing their motion, the Stallmos failed to 

confer with the SEC in good faith as required by Local Rule 3.01(g), which 

provides in pertinent part: 

Before filing a motion in a civil action, except a motion for 
injunctive relief, for judgment on the pleadings, for summary 
judgment, or to certify a class, the movant must confer with the 
opposing party in a good faith effort to resolve the motion. 

 
(emphasis added).   

Accordingly, prior to any consideration of the Stallmos’ request to 

intervene in this action, the Court should dismiss the Motion to Intervene for 

their failure to comply with Local Rule 3.01(g).     

B. THE CLAWBACK ACTION IS THE PROPER FORUM 
 

The Stallmos seek to intervene to “assert that there is [sic] insufficient 

factual bases for an action under Section 726.109 of the Florida Fraudulent 

Transfer Act … in that there is sufficient equity in the assets available to the 
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Plaintiff to satisfy all claimants and that [this action] does not legally qualify as 

a ‘Ponzi Scheme’ which qualifies for an equitable ‘Clawback action’ ….”  See 

Mot. at pp. 2-3. In addition to well established authority barring intervention in 

an action for equitable relief instituted by the SEC (see Section C., infra), 

intervention is improper here because the Clawback Action is the proper forum 

for the Stallmos to seek relief. Indeed, the Stallmos have asserted the same 

arguments in defense to the Receiver’s Clawback Action currently pending 

before Judge Badalamenti. 

Specifically, as their Second Affirmative Defense to the Clawback Action, 

the Stallmos pleaded that “no transfer from any of the above named Defendants 

is necessary to satisfy the creditor’s claim as there is sufficient equity in the assets 

available to satisfy all claimants.”  See Defendant’s Answer to Complaint (D.E. 

355), p. 4, a copy of which is attached as Exhibit A. Most recently, on January 

25, 2023, the Stallmos asserted this defense in opposition to the Receiver’s 

motion for summary judgment, arguing “… all investors could be paid their 

entire investment and until the receiver demonstrates a deficiency, it has no 

‘Clawback’ cause of action.” See Defendant’s Response to Motion for Summary 

Judgment (D.E. 424), p. 11, a copy of which is attached as Exhibit B. 

The Stallmos are defendants in an active federal lawsuit in which the same 

arguments being raised by the Stallmos in their Motion to Intervene are currently 
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being considered by that court. Thus, it would be improper here to allow 

intervention, particularly when a dispositive motion is pending in the Clawback 

Action.                  

C. SECTION 21(g) OF THE EXCHANGE ACT BARS THE 
STALLMOS FROM INTERVENING IN THE SEC’S 
ENFORCEMENT ACTION 

 
Section 21(g) of the Exchange Act, 15 U.S.C. § 77u(g), bars third parties 

from intervening in enforcement actions by the Commission. Section 21(g) 

states: 

Notwithstanding the provisions of section 1407(a) of Title 28, or any 
other provision of law, no action for equitable relief instituted by the 
Commission pursuant to the securities laws shall be consolidated or 
coordinated with other actions not brought by the Commission, 
even though such other actions may involve common questions of 
fact, unless such consolidation is consented to by 
the Commission.  

 
15 U.S.C. § 78u(g) (emphasis added).  

Courts have interpreted Section 21(g) to extend beyond consolidation and 

coordination, barring intervention into actions initiated by the SEC. SEC v. 

Nadel, No. 8:09-cv-87-T-26TBM, 2009 WL 3126266, at *1 (M.D. Fla. Sept. 24, 

2009) (quoting SEC v. Cogley, No. 98CV802, 2001 WL 1842476, at *5 (S.D. Ohio 

Mar. 21, 2001) (“[A]fter reviewing the legislative history, and reviewing other 

cases that have discussed this issue, this Court comes to the inescapable 

conclusion that Section 21(g) bars intervention.”)); SEC v. Univ. Lab Techs., Inc., 
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No. 07-80838-CIV, 2009 WL 723243, at *3 (S.D. Fla. Mar. 18, 2009) 

(“[Allowing intervention] opens the door to a serious, substantial evisceration 

of Section 21(g).”). 

Congress enacted Section 21(g) to allow efficient resolution of 

Commission actions. Nadel, No. 8:09-cv-87-T-26TBM, 2009 WL 3126266, at *1; 

Univ. Lab Techs., Inc., No. 07-80838-CIV, 2009 WL 723243, at *3; Cogley, No. 

98CV802, 2001 WL 1842476, at *5. Allowing third parties to intervene in 

Commission enforcement actions drains agency resources with excessive 

tangential litigation costs and impedes the Commission’s mission, which is to 

protect all of the defrauded investors and the public at large. See SEC v. Everest 

Mgmt. Corp., 475 F.2d 1236, 1240 (2d Cir. 1972); Nadel, No. 8:09CV-87-T-

26TBM, 2009 WL 3126266, at *1. Indeed, when passing Section 21(g), Congress 

expressly referred to a case in which the Second Circuit Court of Appeals refused 

to allow intervention in a Commission enforcement action on policy grounds. 

S. REP. 94-75, at 76 (citing Everest Mgmt. Corp., 475 F.2d at 1236). In denying 

the fraud victim’s motion to intervene, the court in Everest Management held that 

“the complicating effect of the additional issues and the additional parties 

outweighs any advantage of a single disposition of the common issues.” Id. at 

1240. By citing an intervention case in the Senate report, Congress signaled that 
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using 21(g) to bar intervention fulfills the law’s purpose and allows for speedy 

resolution of agency action. 

The Stallmos’ intent upon intervention to open discovery to quiz the 

Receiver while he is in the midst of the claim’s process is a prime example of the 

“complicating effect” of additional issues and unnecessary encumbrances that 

Congress attempted to avoid by enacting Section 21(g). Id.  As intervention in 

this SEC enforcement action is barred by Section 21(g) of the Exchange Act, the 

Motion to Intervene should be denied. 

D. THE STALLMOS DO NOT HAVE A RIGHT TO INTERVENE 

The Stallmos bring their Motion to Intervene as of right under Rule 24(a) 

of the Federal Rules of Civil Procedure. To intervene as of right, a party must 

establish that:  

(1) his application to intervene is timely; (2) he has an interest 
relating to the property or transaction which is the subject of the 
action; (3) he is so situated that disposition of the action, as a 
practical matter, may impede or impair his ability to protect that 
interest; and (4) his interest is represented inadequately by the 
existing parties to the suit. 
 

Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989) (citing Athens Lumber 

Co. v. FEC, 690 F.2d 1364, 1366 (11th Cir. 1982)). The movant has the burden 

to show that each of these four elements are met. See CFTC v. Heritage Capital 

Advisory Servs., Ltd., 736 F.2d 384, 386 (7th Cir. 1984). “Failure to satisfy even 
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one of [Rule 24(a)’s] requirements is sufficient to warrant denial of a motion to 

intervene as a matter of right.” Id. As discussed below, the Stallmos have failed 

to meet this burden.   

Rather than address Rule 24(a)’s requirements in their motion, the 

Stallmos instead argue against the adoption of the “Ponzi presumption” and 

challenge the Receiver’s authority to claw back false profits under existing 

fraudulent transfer law. See Mot. pp. 6-14. While the Stallmos do touch on the 

first two elements—the timeliness of their motion and their interest in the 

receivership property—they fail to address, let alone establish, whether the 

disposition of the action may impede or impair their ability to protect that 

interest, or how their interest is represented inadequately by the existing parties 

to the suit. See Chiles, 865 F.2d at 1213.          

As to timeliness, the Stallmos began defending against the Clawback 

Action in June 2021.  After nearly two years defending against the Receiver’s 

claims, only now, on the eve of summary judgment, do they seek to intervene 

to challenge the Receiver’s authority to bring the Clawback Action. In addition 

to being an improper basis to intervene, the Stallmos’ motion is in no way 

timely. 

Further, the Stallmos did not and cannot establish how disposition of this 

action would impair or impede their ability to protect their claimed interest in 
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receivership property. The interests they seek to protect are the false profits paid 

to them out of subsequent investor funds. The Stallmos’ right to retain these false 

profits is the subject of the Clawback Action, in which they are represented by 

counsel. Thus, the Stallmos cannot claim that their interests are unprotected. 

Moreover, to the extent the Stallmos believe they are entitled to any part 

of the receivership estate, their claim should be made as part of the official claims 

process that this Court has sanctioned and the Receiver has outlined. The claims 

process is the proper way for any investors to bring their arguments as to why 

they are entitled to monies from the receivership estate, not intervention. See 

Commodity Futures Trading Comm’n v. Chilcott Portfolio Mgmt., Inc., 725 F.2d 584, 

587 (10th Cir. 1984) (“Like the district court, we believe the claims procedures 

set up by the receiver will permit [the intervenor] to protect his claimed interest 

in assets presently under the control of the Receiver.”). Indeed, to otherwise 

allow intervention by the hundreds of individual investors would make this 

action both unwieldy and waste the Receiver’s limited assets.  

The Stallmos’ interests in their false profits are properly before the court 

in the Clawback Action. To the extent the Stallmos have additional interests, 

their interest should be presented to this Court as part of the claims process. The 

Motion to Intervene should be denied. 
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IV. CONCLUSION 

For each of the forgoing reasons, the SEC respectfully requests the Court 

deny the Motion to Intervene. 

DATED: March 7, 2023  Respectfully submitted, 

s/Russell R. O’Brien   
Alise Johnson 
Senior Trial Counsel 
Florida Bar No. 0003270 
Russell R. O’Brien 
Trial Counsel 
Florida Bar No. 084542 
 
Attorneys for Plaintiff 
SECURITIES AND  
EXCHANGE COMMISSION 
801 Brickell Avenue, Suite 1950 
Miami, Florida 33131 
Telephone: (305) 982-6300 
Facsimile: (305) 536-4154 
Email: johnsonali@sec.gov 
Email: obrienru@sec.gov 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7th day of March 2023, I electronically 

filed the foregoing document with the Clerk of the Court using CM/ECF.   

 

        s/Russell R. O’Brien    
       Russell R. O’Brien 
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